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REPORT OF THE COMMITTEE ON LEGAL
EDUCATION AND ADMISSIONS
The standing committee of the Colorado Bar Association on
Legal Education and Admissions has made the factual survey and
study of admissions in Colorado which appears in this issue of
Dicta. It has done so because it believed that too much data
rested only in the memory of certain court and bar officials and
that there was too much mystery about procedure and too much
guesswork by applicants and the bar generally concerning the entire subject.
The work of the Committee has been limited to the problems
of admissions. No consideration was given to the problems of
legal education. This is a field which a subsequent committee
may well investigate.
The Committee in making the report has not been motivated
with a desire to find fault. It has attempted to report facts and
to make recommendations in such a spirit that its work may contribute to a better bar, and be of service to law students, the law
schools, and particularly to the legal profession, judges and lawyers
together, who have the grave duty of admitting qualified persons
to the practice of law.
RECOMMENDATIONS
The Committee, therefore, makes the following recommendations:
1. That the Board of Governors of the Colorado Bar Association create a special liaison committee to work with the members of the Supreme Court of Colorado and with its committees
to effectuate the subsequent recommendations, and that the following recommendations be adopted as a resolution of the Colorado
Bar Association and the implementation of its principles be requested of the requisite authorities.
These recommendations of the Committee are divided into
five main headings as follows:
(A)
Recommendations Relating to Colorado Bar Examinations.
(1)
All bar examination questions and the answers to all
bar examination questions be carefully worked out and submitted
for approval to (1) the entire Board of Bar Examiners and (2)
to an expert in the particular field in a law faculty outside the
state of Colorado.
(2)
If a question is to be answered according to the local
law it should be so stated.
(3)
Each complete bar examination should contain at least
one question designed to test the skill of the applicant in drafting
a short will, trust agreement, legislative bill, letter, or some instrument involving performance at a future time.
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(4)
All applicants should be informed of the order in which
the different divisions will be given so that no question of undue
advantage may arise.
(5)
No questions should be permitted by applicants during
the course of an examination unless the questions and answers
are made available to all.
(6)
An extra supply of the examination questions should
be printed and made available immediately after each bar examination to anyone wishing to buy them. A price of 50c per copy
is suggested.
(7)
Some plan should be worked out which would enable
the Board of Bar Examiners, and the Supreme Court, to make
public the results of each examination within a period of not more
than one month after the examination is completed.
(8)
Each complete bar examination should contain at least
one question based on ethical considerations.
(9)
A student should not be permitted to take the bar
examination in advance of graduation from law school unless
(1) he shows to the satisfaction of the Supreme Court that any
delay in taking the examinations will result in great hardship
and (2) that he will complete his work in law school not later
than the end of the next ensuing term, and (3) that he intends
to work to the best of his ability during the balance of his time
in law school. He should in no case be admitted until his requisite
law studies are completed and certified to the Supreme Court.
(10)
That all questions given be original questions, and
that questions obtained from law quizzes or other bar examinations be studiously avoided.
(11)
That the examination be limited to universally fundamental fields of law, with the idea of testing basic knowledge
rather than specialized knowledge.
(12)
That repeaters strictly and without exception be limited to three attempts in taking the bar examinations.
(13)
That no "diploma privilege" be extended on the basis
of war service at any time.
(B) Recommendations Relating to the Powers and Functions
of the Law Committee.
(1)
That only experts be hired to draft and grade questions
and that such persons receive adequate compensation.
(2)
That a definite and recognized system be employed to
handle "borderline cases" and that no deviation be made from
the system.
(3)
That the Law Committee be granted yearly an adequate
fund to be administered solely by it.
(C) Recommendations Relating to the Character Examination.
(1)
That all law students be required to register with the
Committee at the time of entering any Colorado Law School, and
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that the faculty of the law schools strictly control admission to
the school.
Each applicant for admission by examination should
(2)
be required to register with the Committee at least 90 days prior
to the examination.
(3)
Candidates' names for admission by examination should
be published at least 60 days prior to the examination in Dicta,
and in at least one newspaper having general state-wide circulation.
(4)
Each applicant should bear the endorsement of the local
bar association of the area where he lives.
(5)
Each student candidate should be thoroughly investigated by the Committee.
(6)
Each attorney applicant should be investigated by the
National Conference of Bar Examiners and no attorney should
be admitted without full clearance from the Conference.
Fees of applicants, particularly attorney-applicants,
(7)
should be raised to cover the cost of adequate investigation and
the examination.
(8)
The present character questionnaire should be thoroughly revised, expanded and finger printing should be required of
all applicants.
(9)
Adequate personal interviews with applicants should
be provided.
(D) Recommendations Relating to the Power and Functions
of the Bar Committee.
(1)
That the Committee be granted full powers of subpoena,
the right to administer oaths and to take testimony and the right
to employ investigators and assistants.
(2)That the Bar Committee be granted yearly an adequate
fund to be administered solely by it.
(E)
Recommendations for Future Program.
That the Principle of a National or Regional bar exam(1)
ination supplemented by a Colorado examination in local law and
on character be adopted and the proper authorities take steps
to encourage the creation of a national or regional examination,
and to urge its adoption by other state agencies and authorities.
(2)
That a thorough and adequate study be made of the
problems of: (a) admissions from the standpoint of the economic
waste involved in attempting to educate students who are not
overcrowding of the proqualified for the practice of law, (b)
fession, (c) proper placement and disbursement of lawyers, (d)
practical supervision of admittees by older lawyers, and (e) close
correlation of the courts, bar associations, and educators on all
problems of education, admission, and grievances.
Edward C. King
Frederick M. Farrar
Clifford W. Mills
Gordon Johnston
Walter Steele
Wm. Hedges Robinson, Jr., Chairman.

DICTA

Sept., 1951

OUTLINE OF BAR EXAMINATION PROCEDURE
By FREDERICK M. FARRAR

of the Denver Bar

This outline had best begin by explaining a somewhat confusing distinction between the two committees concerned with the
selection of candidates for admission to the Bar in Colorado. These
two committees both operate under the jurisdiction of the Supreme
Court. One committee, called the Bar Committee, concerns itself
with the ethical aspects of the candidates for the Bar and it is
not within the scope of this outline to consider its activities. The
other committee is called the Law Committee and its jurisdiction
consists of conducting the written examinations requisite for admission to the Bar.
This committee, the Law Committee, consists of a chairman
and eight examiners appointed by the Supreme Court. In addition, there is a secretary who is usually an official of the Court.
The appointments are made specifically for examiner or for chairman of the Law Committee. There is no definite time limit to these
appointments, the Supreme Court retaining the privilege of removing and replacing either the chairman or any examiner at
will. Neither the chairman nor the examiners of the Law Committee receive anything for their services except necessary expenses. However, the number of applicants in recent years has
become increasingly large and the Supreme Court has made provision for each examiner to engage an assistant. The assistant
receives $100 for his services in helping the examiner prepare
the questions and grade the answers. This $100 fee is granted
for each examination.
The procedure in preparing and giving the examination is
as follows: The Law Committee sets the date for the Bar Examinations. These are held twice yearly, usually in January and June;
however, these dates are variable to meet room conditions, etc.,
at the State House. At various times in the past, Bar Examinations have been given in other locations but this has usually proved
unsatisfactory. The date for the examination having been set, the
chairman of the committee, several weeks in advance of the examination, notifies each examiner and assigns the subjects on which
each shall prepare examinations. Time allotted to each division
is also stipulated. In the past, it was customary for one examiner
to examine on the same subjects year after year but recently that
procedure has been changed, in that subjects, to some extent, are
rotated among the examiners. The reasons given for this rotation
are twofold. First, in some cases examiners have preferred subjects other than those they had previously covered and changes
were made to accommodate them when feasible. Secondly, there
was an unconscious tendency on the part of the examiners to
stereotype their questions over the years. Presumably, applicants
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for the Bar are not aware of the questions nor of their type, but
nevertheless, even though the applicants are not allowed to retain
the questions, considerable foreknowledge of the type of question
to be expected was obtainable. This rotation, to some extent,
eliminates that factor and, in the opinion of the Law Committee,
makes the examinations fairer.
At the present time, Bar Examinations are conducted on
eighteen subjects. These eighteen subjects are divided into eight
divisions, each division being handled by one examiner. The divisions and the subjects examined under them are as follows:
I. Contracts-Agency-Partnership
II. Wills and Estates-Domestic Relations
III. Torts-Damages
IV. Criminal Law-Evidence
V. Constitutional Law-Taxation
VI. Civil Procedure-Conflict of Laws
VII. Water Rights-Corporations
VIII. Property-Equity-Trusts
It should be emphasized that these divisions and the subjects
examined upon are not necessarily fixed and may be changed at
the discretion of the committee either by addition or deletion of
subjects on which the examinations will be conducted, or by a
change in subjects in any division. This change may be made
only upon reasonable notice to all those concerned.
When the chairman of the- committee notifies the examiners
they are to prepare the questions, he also sets a date some weeks
thereafter for a meeting of the examiners. At this meeting, each
one of the examiners in turn presents the questions he proposes
to ask at the coming examination. After reading the questions
to the committee as a whole he explains the reasons for the question and gives the answer which he would normally expect. Then,
this question is discussed by the group. Frequently, the committee
feels the question is not suitable, is too severe, not clearly worded,
or that it has some other disadvantage, and accordingly the question may be amended to meet general approval.
When the committee has all the questions worded to its satisfaction they are transmitted to its secretary who has them printed
in preparation for the examination.
A general outline of the thoughts motivating the committee
while they are discussing the questions may be helpful. The committee makes every effort to keep the questions fair and representative and does not knowingly allow any of a trick nature
to be given at the examination. It is possible, of course, that
there may be a disagreement between the committee's point of
view on a question and that of the applicant. But that arises only
by accident, as there is a deliberate effort to prevent any such
misunderstanding. Sometimes the questions present complex factual situations; this is done intentionally in an effort to test the
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applicant's power of analysis and his ability to pick out the pertinent points.
At the time of the actual examination the applicant is assigned a number and for each division of the examination receives
a booklet in which to write the answers. On one corner of the
booklet's cover there is a perforated section bearing the number
assigned to the applicant. After the applicant has written his
examination the booklet containing the answers is returned, together with the questions, to the secretary of the Law Committee
who is in charge of the actual examinations. He removes the
numbered section from the examination cover substituting therefore a number known only to himself.
IDENTITY IS CONCEALED

Thus, while the applicant knows the number originally assigned to him there is no way in which he may know the substitute number and he is unable to inform any examiner as to what
examination paper number he may have had. The only possible
way in which- the examiner might identify the paper would be
by recognizing an applicant's handwriting or by the applicant's
inclusion of some identification in the answers. This, however,
is strictly contrary to rules. When the secretary has put the substitute number on the examination paper he transmits them to
the examiner of the division to which the paper pertains. The
examiner and his assistant then -proceed to evaluate the papers
and give results in the form of numerical grades on a basis of 100.
This grading is primarily the examiner's province but in doing
this, unless he be new on the committee, he is guided by his knowledge of past committee attitude towards the question and grading
procedure in general. To digress a moment at this point it should
be emphasized that grading is not and cannot be made an exact
science; necessarily the examiner uses his best discretion. The
examiners, particularly in the case of questions of doubtful nature,
will almost always give credit for a well-reasoned and convincing
answer even though that answer may not coincide with the examiner's opinion. One other factor is that the answers given by most
applicants tend to be overly long. The Law Committee believes
the question may be answered, and answered well, in a sentence
or a short paragraph. Potential applicants for the Bar should
keep this in mind. To return to the matter of grading, it is the
writer's understanding that usually the questions as graded by
the various examiners run about the same average; however, at
times there may be considerable variance.
When the examiners have finished grading the papers there
is a second committee meeting. At this meeting, the grades which
have been previously transmitted to the secretary of the committee
are reviewed by the committee as a whole. If on this review it
appears to them that one or more of the examiners have graded
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unusually severely or unusually liberally they may, and frequently
do, direct that that examiner's grades be modified, either up or
down. This is done to put the results of all the examinations on
a more uniform plane, and to provide that all the answers are
more or less equalized. At that time, the grades of each applicant,
as finally revised on each of the subjects examined, are averaged
and this average grade is the one transmitted to the Supreme
Court. In the past it was the custom to give the applicant a grade
on each division of the examination only. That is, if the examination was on Contracts, Agency and Partnerships, he would receive
only one grade on the group. But in recent years it has become
the practice to grade each subject separately and since there are,
at the present time, eighteen subjects the applicant will have eighteen grades which will be averaged to arrive at the one presented
to the Supreme Court. It was formerly required that the student
pass each subject in order to be eligible for admission to the Bar
but at present that procedure has been changed so that if the applicant has an average grade which is passing, he is eligible for
admission as having passed the examination.
When the committee is satisfied that the grades are equalized
and those applicants who have done satisfactorily have passing
grades, its work is done.
Only when these grades have finally been determined by the
committee and the results thereof reported to the Supreme Court
through the secretary of the committee is there any knowledge
by anyone other than the secretary of the identity of the substitute numbers on the papers. After the secretary has received
the approved grades from the committee he goes through his numbered records and presents the grades to the Supreme Court under
the applicant's name.
Then, and wholly without the knowledge or concurrence of
the Law Committee, the Supreme Court may in its discretion
change the grades and on an occasion has done so. But the Law
Committee wishes to stress that these changes are solely within
the Supreme Court's province and not the acts of the examining
committee.

NINTH JUDICIAL DISTRICT BAR ASSOCIATION
At a recent meeting of the Ninth Judicial District Bar Association, the members elected as their officers for the 1951-52 fiscal
year Charles F. Stewart as President, Kenneth Balcomb, Jr. and
William R. Shaw as Vice Presidents, George J. Petre, SecretaryTreasurer, and Allyn Cole as representative of their association
on the Board of Governors of the Colorado Bar Association.
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COLORADO BAR EXAMINATIONS
By EDWARD C. KING, of the Boulder Bar,
Dean of the University of Colorado School of Law

My assignment was to make a critical analysis of the materials
and methods used in the Colorado Bar examinations, and to make
suggestions, if any seem to be in order, for the improvement of
either materials or methods. Any such analysis presupposes an
understanding of the objectives of the examiners, and I am not
entirely sure that I know what these objectives are, or what they
should be. Obviously, therefore, the consideration of the objectives
to be sought in bar examinations should come before any criticism
of the methods or materials used in such examinations.
Everyone would agree, I think, that any bar examination should
constitute a fair and comprehensive test of the applicant's knowledge of so much of State and Federal law as he is likely to encounter or require in the general practice of the law in the United
States. Everyone also will agree, I think, that he should also have
such specialized knowledge of the laws of the State of Colorado
as he is likely to encounter or require in general practice in this
State. It is when we leave the field of knowledge and approach
the question of ability and skills that question is likely to arise.
There is a general agreement that the examination should
be of such nature as will reveal to the examiner whether or not
the applicant has, in addition to the requisite knowledge, the
mental aptitude, or legal aptitude, or ability to think like a lawyer,
which distinguishes the really good lawyer or judge from those
who know the rules of law but have little understanding of their
meaning or the manner in which they should be applied. It would
seem, therefore, that every bar examination should test not only
the knowledge of the applicant as to the rules of law but also
should determine whether or not he has the analytical ability
which will enable him to make efficient use of that knowledge.
The new Manual for Bar Examiners, revised and reprinted in
1951 by The National Conference of Bar Examiners, confirms this
view, saying that a bar examination should test both knowledge
and mental aptitude. Stated in a different way, any bar examfnation should contain questions designed to test an applicant's
ability to draw accurate conclusions as to the legal consequences
of acts, conduct, and events. Professor Lon L. Fuller of the Haryard Law School calls questions of this type "what-result" questions. They put a litigational problem to the applicant, he says,
and ask for an opinion as to the likely outcome of a lawsuit
predicated on the facts stated. This is the conventional question
of the law school and bar examinations. It tests, primarily,
powers of legal diagnosis, case analysis, and logical discrimination.
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Contrasted with these questions of the conventional "whatresult" type, are questions designed to test the skills of the applicant, which Professor Fuller calls the "What-do-you-do" type of
questions. Should a bar examination test for the skills of the
applicant? Should the examination include questions which ask,
not what do you know, or what would the Court decide, but rather,
what would you do or what program you would suggest, or
what you would write, Under the circumstances described? This
latter type of question would, as Professor Fuller suggests, put a
practical situation before the applicant, and then ask him to work
out a program for handling that situation. It might involve telling
the client, "here is what you ought to do," or it may involve drafting a simple document or drafting a letter, even a very short letter.
Professor Fuller believes that questions of this kind test two
qualities: imagination and judgment. There is a good discussion
of this type of question in The Bar Examiner for May, 1951, beginning on page 111. I think, however, that we must assume that
it is not now, and that it never has been, an objective of our Colorado Board of Bar Examiners to ask questions designed to test
the skills of the applicant.
To DRAFT AN INSTRUMENT
Should the "skills" type of questions, be included in the Colorado examination? In my opinion, one or two such questions
should be included. The following is an example:
ABILITY

"Assume that you are practicing law. An important
client comes to your office and says that he is leaving in
twenty minutes to go to the hospital for a serious operation. He wants to sign a will before he leaves. He tells
you that he wants his personal effects to go to his wife,
and that as soon as his will is admitted to probate he
wants the residue of his estate to go to his brother, John
Black, in trust for the client's wife for life, and after her
death to be held in trust for the client's two minor sons,
William and Carl. Twenty minutes has been allowed for
answering this question. Draw the will as you would
for your client."
A question like this would test the judgment and foresight
of the writer. It would demonstrate his ability, or lack of ability,
to handle an emergency situation. But the examiner himself would
need to be well versed in the art of drafting testamentary trusts.
The question of bar examination objectives must be approached from one other angle. Is it the purpose, or objective,
of the bar examiners to determine whether or not the applicant
possesses the requisite knowledge of the law from the point of
view of law school standards or from the point of view of the
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standards of the practicing lawyer? And is there any difference
between these two standards? Apparently there is a difference
and apparently it is a policy of the examiners to test the applicant's knowledge in the light of the standards of the practicing
attorney. Mr. Fred Farrar, the chairman of the Board of Bar
Examiners, has stated (at least in substance) that it is the purpose of the examiners to determine whether the applicant possesses
the knowledge considered requisite by practicing Colorado lawyers
and not to determine whether he has the knowledge considered
requisite by the law schools.
It would appear, therefore, that the present purpose and
objective of the Colorado Bar examination is to determine whether
or not the applicant has such knowledge, and legal aptitude, as
is deemed by practicing lawyers to be needed in the practice of
the law in Colorado.
RECENT BAR QUESTIONS ANALYZED

With the foregoing points in mind we can proceed to an
examination of the questions. themselves. Apparently it would
serve no purpose to consider the quality or adequacy of examinations given at any time in the remote past. The question for determination is the quality and adequacy of the recent examinations,
because it is reasonable to assume that they represent the present
standard. Accordingly, this study and criticism is confined to
the examinations given in June, 1947, in June, 1948, in January
and in June, 1949, and in January, June, and December, 1950.
The study of these seven bar examinations discloses the following:
1. That of the 451 separately numbered questions contained
in these seven examinations, all are of the "what result," or
"what decision," or "what advice" essay type except seven.
2. That of the seven questions which are not of the essay
type, five call for definitions and the other two ask what procedural
steps should be taken under certain circumstances.
3. None of the questions purport to test the skill of the
applicant in drafting legal instruments, or matters of that kind,
and none, I think, were concerned with ethical considerations.
4. Most of the questions are well drawn, and are so designed
as to test adequately the applicant's knowledge, his analytical ability, and his judgment as to what courts will decide under the given
circumstances. There is, however, a great lack of uniformity and
a considerable variation in the skill displayed in drafting the
questions. Moreover, it should be borne in mind that we do not
know what answers the examiners expect or consider adequate,
and without this knowledge no amount of question analysis can be
at all conclusive. Unless the answers desired are carefully worked
out and agreed upon by experts in the respective fields, the grade
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received by the applicant will not necessarily depend upon the
correctness of his answer, or his knowledge, but upon the examiner's own knowledge and analytical ability. To illustrate this
point, let us take an examination question (not one of the better
questions) given in a bar examination a few years ago. It read
as follows:
QUESTION

A house and land were devised to the deacons of a church,
"upon express condition and limitation," that is, that the respective ministers of the church should continuously live
there during their incumbency in office; and in case this
should not be done then by will the land was devised over to
Z, a nephew of the'testator.
(a) Was this a conditional limitation, or an estate upon a condition ?
(b) Does the statute of perpetuities apply?
(c) What estate do the deacons take?
What would be the best answer to this question? I have no
doubt it would depend upon the knowledge of the examiner.
Here are three possible answers:
FIRST ANSWER
(a) This was a conditional limitation.
(b) The statute of perpetuities does apply.
(c) The deacons take a fee simple absolute.
SECOND ANSWER

(a) This seems to be the case of Moore vs. Second Congregational
Church, decided by the Supreme Court of Colorado in 1946,
although the facts are not exactly the same. In that case
the Court said that the condition and reservation set forth
in the deed constituted a limitation, therefore I would think
that this is a conditional limitation.
(b) This is obviously a trap because there is no statute against
perpetuities in Colorado. If, however, the rule against perpetuities is meant, the interest of the nephew, Z, is void as
being in violation of the rule.
(c) According to the Colorado case mentioned above, the deacons
take a fee simple determinable.
THIRD ANSWER

(a)

It is difficult to answer this question because two estates are
involved, the estate of the deacons and the estate of the
nephew, Z. When it is asked, 'Was this an estate upon condi-
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tion?' I am not sure what is meant. Certainly the estate
of Z is an estate subject to a condition precedent, namely,
that the ministers cease to reside in the house. The facts,
however, are in all material respects the same as those in a
leading Massachusetts case. It was there held that the devise
did not create an estate upon condition, because the entire
fee passed out of the devisor by the will. Therefore I will
answer that the devise created a conditional limitation, although according to the terminology used in the Restatement and by modern text writers it should be called a shifting executory devise. I should add that the case of Moore
vs. Second Congregational Church (Colorado) is not in point,
because in the Colorado case the Court construed the limitation as relating only to the minister who was then residing
in the house.
(b) It is not stated where the property in question is located,
but presumably it is in New York, California, Pennsylvania,
or one of the other states having a statute against perpetuities. The limitation to the nephew would violate any of these
statutes with the possible exception of that in Pennsylvania,
with which I am not famliar. It would certainly violate the
common law rule against perpetuities which is in effect in
Colorado.
(c) The will gave the deacons a fee simple subject to an executory limitation. After application of the rule against perpetuities, the deacons had a fee simple absolute.
Which answer would receive the better grade? It would depend upon the background and experience of the examiner, unless
the answer had been carefully worked out by a group. To the
practicing lawyer who graduated from a Colorado law school
twenty-five years ago and has not specialized in future interests,
the first answer probably would be best. To an examiner who based
his question on Moore vs. Second Congregational Church, the
second answer might be best. To an examiner recently graduated
from any good law school, and who was an A or B student, the
third answer almost certainly would be best, and the second answer
only fair.
5. There has been a decided improvement in the quality of
the examination questions during the last few years. In the most
recent examinations there were no definition questions, the questions were more comprehensive than was generally the case in
former years, and fewer questions called for a knowledge of a
particular Colorado case or some peculiar rule of law.
6. Among the questions which were studied are some that
are not sufficiently comprehensive. Some are merely substantially
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copied from law quizzers or law school examinations.1 A few
cover only a single point of law, with little opportunity for a
demonstration of analytical ability. A few cover very obscure
points of law. Some questions are too easy and some are extremely
difficult. A few questions employ terminology which might be
considered obsolete. For example, the term "Conditional Limitation", used in the question in section "4", above, does not appear
in the index to Symes' new Handbook on Future Interests, and it
is very difficult to find the term in the Restatement of Property.
7. The plan of using alternative questions, recommended by
some examiners in other states, has not often been employed. It
was used in one division in 1948 where the applicant was instructed
to answer any three of questions 1 to 4, inclusive. It was used
again in the Conflict of Laws section in June, 1950, but apparently
has not met with much approval. Certainly the use of alternative
questions presents difficulties. It is not easy to draft alternative
questions of the same difficulty and which will be entitled to the
same weight in grading.
8. It is very difficult to say whether or not the time allotted
for the various divisions is sufficiently long to permit the average
applicant to write a proper answer. There is, however, considerable variation in the length and difficulty of the answers required
in a three-hour period, or in one of the afternoon two-hour periods.
For example, the December, 1950, examination, Division 1; which
was given in a three-hour period on the first morning, included
two questions in contracts, two in agency, and two in partnership.

I It conclusively appears that all of the five questions on one subject in the
June 1951 examinations were taken, practically verbatim, from Ballantine's
"Problems in Law," second edition, 1937, where they appeared as questions 7,
10, 11, 13, and 14 at Pages 107-112. The questions on the bar examination are
slightly re-worded, but for the most part are directly quoted from the copyrighted book. Moreover, it is the opinion of experts in the subject, who have
read the questions, that the five questions cover only two general problems. In
other words, they are not comprehensive and not a good test of the applicant's
general knowledge of the subject.
There are additional objections to this method of obtaining bar examination questions. One is that when questions are taken from an old edition of
a quizzer, the law may have changed in some respects since the question and
the answer were prepared, and we cannot refrain from assuming that the examiner thought that the answers were in all respects satisfactory. Moreover,
the applicant may have a later edition of the same quizzer and we understand
that there is a new edition of Ballantine. Further, while Ballantine gives the
solutions, he does not adequately discuss the theories upon which they are
based. There is the additional objection that the student who was lucky enough
to study Ballantine's 1937 edition would certainly have a definite advantage
over the student who had recourse to more usual sources of knowledge.
One of the questions in another subject was taken almost directly from
the October 1950 California Bar Examination, and was the same question, in
all material respects, that was given in a spring term examination in one of
the Colorado law schools. It seems quite apparent that here, too, the chances
of certain applicants having a definite and undesirable advantage were quite
real.
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Presumably these six questions could be answered adequately within the three hours allotted. But on the second day Division 4, in a
similar three-hour period, had five rather difficult questions on
Constitutional Law and five questions on Taxation. It would appear difficult to answer the latter ten questions in three hours,
particularly under bar examination conditions. Applicants have
complained of lack of time on numerous occasions and of the
physical hardships of the long examinations; but there is a difference of opinion on both scores.
Quite apart from the bar examination questions, and apart
from the answers, several other matters require comment. They
are as follows:
1. For many years there has been objection to the long and
costly delay between the examination and the announcement of
the results. The excuse for the delay is that the examiners work
on a voluntary basis and without pay, and that they should not be
asked to hurry with the correction of the examination papers.
Now, however, each examiner has an assistant, and it does seem
that the results could be announced earlier than at present. Let
us assume that an examiner has a division with a total of eight
questions. Assume also that there are 150 applicants. That means
1,200 separate questions to analyze and grade. If we further assume that a question can be graded in ten minutes, which is fairly
fast grading, it would take 200 hours to complete the work. That
would mean 25 working days, which is far too much time to
expect any lawyer to put on voluntary work of this kind. It is
too long both from the point of view of the examiner and from
the point of view of the applicant for admission. What is the
solution? One solution which suggests itself is to ask fewer and
more comprehensive questions, and to provide more examiners,
or assistants. In the October, 1950, California Bar examination
24 different subjects were covered and 24 questions were asked.
This is in marked contrast to the Colorado examinations which
average about 64 questions per examination. If Colorado should
examine in 20 subjects or fields of law, and had ten examiners,
each with one assistant, the examination could be divided into
ten divisions. Each examiner, with his assistant, would then be
responsible for only two questions per applicant. With 150 applicants taking an examination this would mean 300 questions per
examiner and assistant. It is not difficult for an examiner, who is
thoroughly familiar with his subject, to grade 50 questions a day.
Thus an examiner, with one good assistant, should be able to dispose of 300 questions within a week, even if both worked only
in their spare time. This may .not be the s6lution, but certainly
some plan should be worked out which would eliminate the long
delay which has become standard procedure in Colorado.
2. It is a well-known fact that former bar examination. questions are available to some persons preparing for the bar, and
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not to others. How they obtain the questions is less certain. It
is said that some applicants, after taking the bar, dictate the questions from memory so that they will be available to future generations. Within a week before the June examination which has
just been completed, I asked two students who were preparing
for the examination if they had questions from previous examinations. "Sure," they answered, "of course we do." There is
nothing dishonest about this. It is simply the fault of a system
which assumes that the questions are not available, when in fact
they are available to some persons and not to others.
3. The order in which the different subjects are to be given
on a bar examination is not made public. Some of the applicants,
however, know what subjects to expect and are able to bone up
at the last minute, while others have no idea what subjects will
be covered. This unfair 'situation probably results from the fact
that some of the applicants know what attorney is giving a certain subject and see him around before the examination is to commence, or they learn from the attorney himself that he will be
in Denver on a certain day to participate in the bar examination.
It would be much more fair if all applicants knew exactly what
to expect on any given morning or afternoon.
4. Some of the applicants, during the course of the examination, ask the examiner leading questions about the examination
and receive helpful replies. It would seem that if questions are
to be permitted by applicants during the course of an examination, both the question and the answer should be heard by all the
applicants, so that none will have an advantage over the others.
5. The present practice of permitting students to take the
bar examination before they finish their law school work is destructive of law school morale and detrimental to the teaching
process. Some of the worst work done in Colorado law schools
has been by students who have taken and passed the bar, and
feel under no compulsion to do any more than the barest minimum
of work. Undoubtedly there are hardship cases in which the applicant should be permitted to take the bar before finishing law
school, but it is respectfully suggested that the practice of permitting any applicant who files a petition to take the bar before
finishing law school is wrong in principle and bad in effect. In
some instances students have been permitted to take the bar examination a full-year before completing their work in law school.
Petitions for early examinations are permitted whether or not
the Supreme Court is advised that the petitioner is likely to graduate at the end of the next ensuing term.
RECOMMENDATIONS

1. In conclusion, I recommend that all bar examination questions, and answers to all bar examination questions, be carefully
worked out and submitted for approval to (1) the entire Board
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of Bar Examiners and (2) an expert in the particular field from
the faculty of a law school outside the State of Colorado.
2. That it be stated with respect to all questions whether
they are to be answered according to general law, or according
to the law of Colorado. This could be accomplished by stating at
the beginning that the jurisdiction is Colorado unless otherwise
expressly stated.
3. Each complete bar examination should contain at least one
question designed to test the skill of the applicant in drafting a
short will, or trust agreement, or legislative bill, or letter, or
other instrument involving performance at some future time.
4. All applicants should be informed of the order in which
the different divisions will be given.
5. No questions should be permitted by applicants during
the course of an examination unless the questions and answers
are made available to all.
6. An extra supply of the examination questions should be
printed and made available to anyone wishing to buy them.
7. Some plan should be worked out which would enable the
Board of Bar Examiners, and the Supreme Court, to make public
the results of each examination within a period of not more than
one month after the examination is completed.
8. Each complete bar examination should contain at least
one question based on ethical considerations.
9. A student should not be permitted to take the bar examination in advance of graduation from law school unless (1) he
shows to the satisfaction of the Supreme Court that any delay
in taking the examination will result in great hardship and (2)
that he will complete his work in law school not later than the
end of the next ensuing term, and (3) that he intends to work
to the best of his ability during the balance of his time in law
school.
10. The Committee recommends that all questions given on
the bar examination should be so far original that they could not
be identified as being taken from any law quizzer or previous
examination, whether given in a school, a bar examination or
elsewhere.
It is further recommended, as an alternative to all of the
above recommendations, that if and when a national bar examination is made available, Colorado evince its willingness to participate to the fullest possible extent, reserving, however, the privilege of giving a one-day, or half-day, examination on Colorado law.
PERSONALS
Robert S. Zimmerman, formerly of Denver and Walden, has
recently joined George J. Petre in Glenwood Springs. The firm
will be known as Petre and Zimmerman.
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THE COLORADO CHARACTER INVESTIGATION
OF APPLICANTS TO THE BAR
By WM. HEDGES ROBINSON, JR.
of the Denver Bar, Chairman of the Legal Education
and Admissions Committee

What are adequate safeguards for the character investigation of applicants to the bar, and does Colorado employ them?
To answer this question, a determination must first be made
of the phrase "adequate safeguards." This determination has
been made for us in a report of the American Bar Association 1
and the National Conference of Bar Examiners. The basic essentials of this system are 2:
1. The work of character investigation should be
assigned to separate committees in order to relieve the
law examining board of this additional duty.
2. Registration at the beginning of law study
should be required of all students studying in the state,
and the character examination, including a personal appearance before the committee or a member, should be
conducted at the time of registration, as well as before
the bar examination.
3. The candidates should be required to file a complete questionnaire and inquiries should be directed by
the committee to all his references and past business
connections.
4. Publication of the names of the candidates
should be made.
5. The application and questionnaire should be
filed in sufficient time to permit a period of at least 90
days for investigation before examination. At the same
time the character interview and investigation should
be completed and action taken by the time the examination is held. It is important that the investigation
should be made before the examination, because it is
easier to reject a person of doubtful character before
the examination than after.
I.
THE STUDENT APPLICANT
Before determining whether the Colorado procedure measures
up to these minimum standards, it should be pointed out that
there are two different types of applicants, namely the student
1See

63 A.B.A. 176 (1938) where the proposals are set forth in full.
218 The Bar Examiner 205 (1949).
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and the attorney. The standards proposed in this first portion
of this discussion are limited to the student applicant.
1. The Separate Morals Committee. The rules of the Colorado Supreme Court provide 3:
A character committee is hereby constituted consisting of five members of the bar, each of at least five
years' standing. The members of said committee shall
be appointed by the Supreme Court and hold office for a
term of five years and until the appointment of their
successors. Said committee shall be known as 'The Bar
Committee' and its duty shall be to pass upon the ethical
and moral qualities of all applicants for admission to
the bar.
In this respect Colorado complies fully with the recommendation
for a separate committee to handle the law examination and the
character investigation.
2. Registration and Examination of Law Students. There
is no registration provided in the Colorado system for prospective
law students. The only official state registration occurs at the
time application is made to take the bar examination. Since the
application may be filed as late as thirty days, and cannot be filed
more than sixty days prior to the examination 4 and there are
over one hundred applicants per examination, the character study
of each candidate is perfunctory in Colorado. Under the Rules

list of pospectivecnddte

r sent to the Cler

of the Suprmne

Court, the Clerk of the District Court in each County, and the
Secretary of the Colorado Bar Association ten days after each
examination. 5 Few lawyers actually see these lists, and a substantial majority of the lawyers do not realize the lists are available. These lists are not published in any bar publication. The
Colorado law schools of their own volition require applications
to be filed by all candidates for admission. These applications
range from a perfunctory name and address sheet to a fairly detailed questionnaire. However, where the questionnaire form is
used, the general college admissions board, and not the law school,
sees and acts upon the application, the emphasis in this case being
upon educational requirements rather than moral standards.
The registration system used in Colorado does not contemplate any personal appearance before any examining committee
until the time of the bar examination itself., Consequently, the
morals examination, crowded into a very limited period, at the
law examination, is ineffective. Moreover, it would seem to be
'Rule 201 R.C.P. Colo.
Rule 203 R.C.P. Colo.
218 R.C.P. Colo.

5 Rule

'Rule 216 R.C.P. Colo. provides that the committee shall "personally interview" each applicant at the time of bar examination.
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physically impossible to inquire into the ethics and morals of
approximately 150 applicants in the time now allotted for that
purpose. To each group that appears before the committee one
of the members delivers a lecture on ethics in an effort to impress
the applicants with the high standards of the Bar and wisdom of
abiding by these standards. The bar committee believes these
lectures have been most effective. The present procedure is to
call the applicants into one of the rooms in the Capitol Building
in groups of ten each. Certain general questions are asked of all
of them and then each member of the Committee who has the
file before him interrogates two of the ten applicants. The examination requires the entire day.
Thus Colorado fails to meet this standard adequately. It does
not have a registration of law students at the beginning of study.
It does not conduct a character examination nor hold an interview
with the student at the time of the application. It does not conduct an examination of the applicant prior to the bar examination;
it does hold a "personal interview" with the applicant as a part
of the examination.
3. The Questionnaire. There is a written application for the
candidate in Colorado. The questionnaire is not very extensive.
It makes no serious attempt to evaluate and inspect the moral
character of the applicant. Its stress seems to be more on the
educational and residential requirements than on morals. The
committee seems to rely at present on the affidavits furnished by
the applicant. Little, if any, inquiry is made by the committee
of or about each applicant either prior to or at the time of the
examination unless almost by chance some danger signal is raised
concerning the applicant.
In this connection, the rules provide 7:
Every applicant shall accompany his application
with an examination fee, which shall be $35.00 for applicants in classes A and B and $10.00 for applicants in
classes C and D, and shall attach thereto his own affidavit
that he is a citizen of the United States, that he believes
in the form of government thereof and has never been
disloyal thereto, that he is over the age of 21 years (giving his age), that he is a resident of Colorado (giving
his address), that he has never been convicted of a
felony, and that if admitted it is his intention to begin
the practice of law within this state, or the teaching of
law in an approved law school in Colorado, within three
months from the date of his admission and to make the
same his permanent and usual occupation.
Proof of such (moral and ethical) qualifications of
applicants in classes C and D shall be by three affidavits;
TRules 204 and 210, R.C.P. Colo.
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one of an instructor in the law school attended by applicant; one of a member of the bar in good standing
known personally to some member of the bar committee;
and one of a person chosen by applicant.
These character affidavits should not replace a personal examination by the committee into the moral history and attitude
of the applicant; and particularly when the registration does not
occur until after the law examination.
It should be obvious that a character investigation should
be conducted early. There have been recent instances where applicants with criminal records have attended and graduated from
law schools in Colorado because no investigation was made of the
student's past. Not only should it be the duty of the character
committee to require registration with it at the time of law school
study, but admission to law school should be entirely controlled
by the faculty of the law school under rules which
require an
8
extensive case history to be filed by the law student.
4. Publication of Names of Candidates. Publication of the
candidates' names in a limited sense occurs in Colorado, chiefly
by posting. But widespread publication of these names does not
occur. The Rule provides 9 that the clerks of the designated
courts shall keep the list posted for thirty days, and "furnish
them to newspapers as may be requested."
5. Time of Filing. As previously pointed out the application
can be filed as late as thirty days before the examination. This is
much too short a period, particularly in the case of out of state
applicants.
As mentioned previously, the time interval is too short to
permit any real investigation of the applicant. Of course, the
argument can be made that due to the extreme length of time
between the dates of the examination and the announcement of
the grades, there is ample time for investigation. The argument
can be made, but it overlooks two vices; first, no such examination is adequately made, partly because of the affidavits of character and partly because of a naive assumption that we all know
each other in Colorado; and secondly there is such undue stress
on the law examination that the feeling exists that a person who
passes the law examination with a good grade should be given
the benefit of the doubt and admission refused only in the clearest
case of lack of character.
6. Conclusion. We thus conclude that the safeguards erected
in Colorado for character investigation are inadequate. The separate character committee is highly commendable. It should, however, be given investigative powers including the right to hold

I Florida

requires each applicant to be fingerprinted and these prints are

sent to the F.B.I. for report; 18 Bar Exam. 171, 10/49.
9 Rule 218 R.C.P. Colo.
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hearings and subpoena witnesses; it should be furnished with an
adequate expense account; and it should be allowed adequate time
for investigation and review of all applicants.
The questionnaire should be revised and made more extensive, and should be filed by the applicant at least 90 days prior
to the examination. Personal interviews with applicants should
occur prior to and not at the time of the bar examination.
Registration should be required by the state committee of
all law students in the state. Publication of applicants' names
should be made in at least one newspaper of statewide circulation
at least four weeks prior to the bar examination, and also in Dicta.
Colorado should adopt the practice now in effect in several
states of calling upon the local bar association to investigate each
applicant from its region; and no applicant from Colorado should
be permitted to qualify until he has been approved by the local
association.
II.
THE ATTORNEY APPLICANT
1. The Character Committee. While the character committee
theoretically functions the same with respect to the attorney as
to the student applicant, the practice deviates from theory. The
secretary of the committee is the investigating agent of the committee. Obviously he has neither the resources, contacts or sources
of information that are available to the National Conference of
Bar Examiners. This comment is made without in any way reflecting upon the capability and work done by the present secretary.
But the fact remains that a specialist in this field such as
the National Conference is, cannot help but be better equipped
and with wider contacts than a single state agency. Colorado
should employ the Conference to make this investigation. If the
fee required of attorney applicants is at present insufficient to
pay the charge of $50 per investigation, than it should be raised
to meet this cost. The Conference handles these investigations
for thirty-six states, the District of Columbia, Hawaii and Guam,
and these jurisdictions simply increased the cost to the applicant
to permit this service. It might be mentioned that the fee for
admission on motion or by comity is as high as $250 in one or
two states; and in many of them it is $75 to $100.
We have been advised that in times past character investigations have not been required of certain applicants; or if made
have been made only to comply with the working of the rule and
not the spirit. No applicant, however estimable, should escape a
character investigation. Generally the worst scoundrels can furnish the best affidavits.

Sept., 1951

DICTA
2. Registration of Applicant. The rules
plicants into four classes. They are:

10

divide attorney ap-

A. Those who, not then being citizens of Colorado,
have been admitted outside of this state (by the highest
court of the jurisdiction having such power) and have
practiced there eight years of the ten years immediately
preceding application here, comprise class A.
B. Those who, not then being citizens of Colorado,
have been admitted outside this state (by the highest
court of the jurisdiction having such power and under
requirements equal to ours) and have practiced there
three years of the five years immediately preceding application here, or taught for such period in an approved
law school, comprise class B.
Class C. Those who have been admitted outside
this state, but do not belong to either class A or class B,
comprise class C.
D. Residents of Colorado who have not been admitted to any state, comprise class D.
We may ignore class C, as these applicants are treated for all
practical purposes, as students.
The application requires the attorney applicant to state his
loyalty to the government and lack of conviction of a felony (Rule
204, R. C. P.) just as is required of student applicants. There is
no provision made for fingerprinting although three states n V
require it upon registration. There is no specific time for filing,
and no time requirement upon the committee with respect to action
upon these applications. "Personal interviews" of each applicant
are required under Ruly 216 by a member of the committee.
3. The Questionnaire. The registration forms inadequately
stress moral and ethical considerations and do not provide for
fingerprinting. Accompanying these forms is an affidavit concerning length and place of residence and practice, and the facts concerning any "disbarment" proceeding "instituted" against applicant." Also "proof of the moral and ethical qualifications of applicant in classes A and B shall be made by three affidavits"-one
by a member from the bar of the community where the applicant
last practised, one by a business man there, and one by a member
of the bar personally known to a member of the character committee.
4. Publication. No publication or posting of the applicant's
name is made. Almost without exception, admission of the attorney is made without notice to anyone except members of the character committee.
1oRule 202 R.C.P. Colo.

11Rule 205 R.C.P. Colo.
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5. Investigation of Applicant. The present method of investigation in Colorado of attorney applicants has been previously
discussed. Affidavits are a grossly inadequate substitution for a
thorough investigation.
6. Conclusion. Colorado adheres only sketchily to adequate
safeguards with respect to attorney applicants. It provides inadequate character investigation and registration. It makes no pretense of publicity concerning applicants in this class. It does not
use the facilities of the National Conference of Bar Examiners.

IF NOT THE STATE BAR EXAMINATIONWHAT?
By GORDON JOHNSTON
of the Denver Bar; Dean of the College of Law,
University of Denver

It is fairly open to question whether we in Colorado have
yet evolved the best of all possible methods of determining who
shall be admitted to the sometimes dubious privilege of practicing
law in our colorful confines. We have I am sure done very well;
it is certainly not the purpose of this paper to suggest any grave
shortcomings in our present rules and procedures concerning admissions. The legal education and admissions committee of the
State Bar Association which is responsible for this issue of Dicta
has directed me to report upon Drocedures for admitting bar applicants, different from those now in effect in Colorado, that have
been proposed and may merit study.
THE DIPLOMA PRIVILEGE

The unpleasant task of weeding out the unfit among those
who, for reasons good or entirely perverse, desire to be lawyers,
has never rested solely upon the collectively broad shoulders of
the bar examiners. We teachers in the law schools catch it first.
The dean is the meanest man of all, for he must in the first instance decide who shall be admitted to the study of law and upon
whom the door shall be closed-closed with as gentle a bang as
possible, for the sake of public relations, but closed nonetheless
firmly. The process of student selection has been bettered in recent
times, though it is no more uniform in our Colorado schools than
in law schools throughout the nation. In general, an applicant
must now have a pre-legal scholastic average above that which
suffices for a baccalaureate degree; he must face the discouragement of a personal interview with a dean who, pleasant fellow
though he may be at home, adopts a chilling "show me" attitude
toward the intending registrant; he is urged to take an aptitude
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test that may reveal a lack of what it takes and lead to his rejection; and he must file an application blank setting forth full information concerning such pertinent and impertinent matters as
his employment record and his criminal record, if any. All of
which is good as far as it goes, but it doesn't go far enough.
The time may well come when pre-legal work will be more
rigidly prescribed and more severely scrutinized, when methods
of obtaining reasonable proof of an applicant's adequacy in the
use of the English language will have been devised and applied,
and when tests for ethical fitness will be reliable. We are still
groping toward it; the burden is upon the schools, not the profession.
The would-be lawyer who survives to his degree attends the
law school for a minimum of three years. Eyery teacher worth
the fabulous salary paid him is on the alert as a part of his job
to eliminate those who, for the best interests of all, should be
shunted into some other field. Of an entering class of fifty, not
more than twenty will finally take a bar examination; discouragement, lack of sustained interest, financial need, domestic discord
-these things as well as scholastic failures account for the casualties. But it may fairly be suggested that here, too, the schools
must tighten up, to permit no man to receive his degree who, if
admitted to the bar, will not be a credit to the profession: well
trained, competent, honest, imbued with a sense of public service.
If the schools measure up to their responsibilities, may it
then be argued that there is no need for a bar examination? In
short, should the diploma privilege prevail? There are those, and
surprisingly they are not confinhd to our students, who answer
yes. The faculties of our law schools emphatically say no, and
nearly all practicing lawyers swell the chorus of dissent.
RESPONSIBILITY OF PRACTITIONERS

There are numerous propositions to support the position the
schools take. We can graduate those whom we should not, and,
despite our diligence, we sometimes do; we are glad to have the
bar examiners assume the responsibility of conferring the right
to practice. We believe that the ultimate determination of matters
of admission into what we recognize is a public profession should
lie in the hands of the practicing members of that profession.
We want to keep in close touch with the practicing lawyers, and
here is an excellent opportunity; they and we are working toward
the same ends. As teachers we are grateful to the bar examiners
for undertaking a task we would necessarily have to perform
ourselves had they not assumed it: a final examination over the
whole field of law is an essential part of the educational process.
When the end of his law course has been reached, the student must
at last be obliged to discover for himself what we have so frequently told him but so rarely had a chance to illustrate, that
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the law is indeed a seamless web. In his preparation for a bar
examination the student may for the first time have his eyes
opened to the astonishing truth of that truism. And finally, we
have no fear of the bar examinations; if our teaching is sound,
this test will establish the happy fact-if it is not, we want to
know it. Our own reputations as well as our sense of duty to the
profession and to the public cause us to welcome this double assurance that our graduates are properly prepared to practice law.
But candor compels me to admit that I am now indulging in
the whimsical and quite futile pastime of beating a long dead
horse. There is not I think the remotest possibility that we in
Colorado will forswear allegiance to a policy steadfastly maintained since 1892 by a notable spokesman for the legal profession:
"The American Bar Association is of the opinion that graduation
from a law school should not confer the right of admission to
the bar, and that every candidate should be subject to an examination by public authority to determine his fitness."'
ANNUAL BAR EXAMINATIONS AND INTERNESHIP
Careful readers of this esoteric journal will recall a provocative essay proposing new admission procedures, written by a
former president of the Colorado Bar Association whose name is
rarely relegated to a footnote.2 In brief, it is his proposal that
at the end of each of a student's three years in law school, he shall
be subjected to a bar examination covering the work of the year
last completed. Not more than two yearly examinations could be
taken in any twelve months, two failures in any yearly examination would bar the student from taking further examinations, and
thus virtually eliminate him from the ranks of potential Colorado
lawyers, though he might if he wished and his law school permitted, continue to a law degree, then seek admission in another
state and after five years' practice in such foreign state apply for
a license in Colorado. If the student successfully passed each
annual examination, was graduated from college, and established
his ethical qualifications, he would be given a limited license permitting him to appear before all trial courts, but not before any
appellate court; he would be required within six months to associate himself with an experienced and approved attorney of his
own selection, under whose guidance he would practice for a year.
At the end of a three-to-five-year period, this new attorney would
be given a further bar examination, testing his competence in
appellate practice and procedure in the state and federal courts,
and if he passed it and his record withstood close inspection, he
would receive an unlimited license. The proposal is wholly original,
Standards of the American Bar Association, 1950 Review of Legal Education, page 27.
1 William Hedges Robinson, Jr., An Approach for New Standards of Admissions, 26 Dicta 205 (1949).
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but it has some precedent as to the first year bar examination
and the interneship features.
It is understood that this plan has been widely discussed and
accorded some approval, though the only printed commentary is
an amusing but thoughtful negation of the proposal, written by
one who takes genial alarm at the regimentation and paternalism
implicit in the scheme, and who professes no fear of the competition of an "overcrowded" bar.3 "Such a plan," opines the author,
"would go far indeed towards wrecking the profession"; it would,
he warns, stifle ambition, would unreasonably eliminate those who
should be allowed to try again, would starve out the lawyer who
with only a restricted license could begin a law suit in the trial
courts but could not finish it in an appellate court; it would rule
out the young lawyer unable to find an experienced attorney available and willing to take him under his wing, and would, in sum,
result in limiting the profession to a favored few and deprive the
public of the legal services of many competent men.
It may be added that it would greatly increase the burden
upon the Board of Bar Examiners, who even under existing procedures require three months before their grades are announced.
Indeed, vastly complex and costly new machinery would be necessary to attempt to put the proposed plan into effect. The law
schools eye the proposal askance, for each of the Colorado schools
has a curriculum different from that of the others in each of the
three years of the program, and no one of them would with any
pretense of good cheer accept dictation as to the contents of its
schedules.
No other specific suggestion that we in Colorado shall adopt
a bar-sponsored interneship program as part of our system of
admissions has come to my attention. In passing, it is noted that
in other states the interneship question has been fought out,
and in a very few a program has been adopted. Since no Colorado
proponents have set up the straw man for me to flail away at him,
I shall not unduly extend this paper by ponderous consideration
of the subject. I shall permit myself just one blow: I do not
believe that for us in Colorado the interneship program is fair,
favorable or feasible; on the contrary, I think the interneship
proposal fallacious, foolish, and far-fetched. That is, I give it
an "F"!
A

NATIONAL BAR EXAMINATION

For over two decades the proposal for a "uniform"-a "standard"-a "national" bar examination has been before us. Our own4
Will Shafroth seems to have been the first to espouse it in writing,
Cole, Another Approach to the Question of New Standards for Admission to the Bar, 26 Dicta 278 (1949).
4Shafroth,
A National Board of Bar Examiners, 1 The Bar Examiner 160
(1932).
3Allyn
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and other Colorado members of the National Conference of Bar
Examiners have been articulate in its support.
What is the proposal? I shall present it as it has been outlined by its leading proponents.5 A National Board of Bar Examiners would be appointed, selected by the joint action of the
National Conference of Bar Examiners, the Section of Legal Education and Admissions to the Bar of the American Bar Association,
and the Association of American Law Schools. This board would
be composed of practicing lawyers, perhaps with a few law teachers included. It would employ a director, assistant director, statistical staff, and stenographic staff, located in a central office. A
staff of experts from a panel of teachers of law would by the
board be given the job of drafting bar examination questions covering thirteen or more subjects which constitute the core of most
of the instruction in the better law schools throughout our country.,
The examination process would be administered in accordance
with such procedures as are similar to those now successfully employed by the Educational Testing Service of Princeton, New Jersey, which gives a uniform law aptitude test four times a year
used and accepted by practically all the approved law schools of
this country.
This national board would not supplant the present state
boards of bar examiners. It would only provide its services to
them to assure a professional job, done by persons trained to the
purpose, of drawing proper questions and grading the answers
fairly and uniformly. Each state board could use the grades of
its applicants as submitted to it for determining the ranking of
its applicants, but it could and should set the passing mark at
whatever point it decided for itself to adopt, and thus would
have complete control over admissions in its jurisdiction following
each examination.

I Only recent and most significant articles are cited. A Standard Bar Examination, panel discussion, 16 The Bar Examiner 50 (1947); same, 17 The
Bar Examiner 8 (1947); James E. Brenner, Improving Bar Examinations:
Some Suggestions, 36 American Bar Association Journal 279 (1950); John
Kirkland Clark, Report of Committee on a Standard Bar Examination, 18 The
Bar Examiner 16 (1948); Herbert W. Clark, Standard Bar Examination Under
Study, 18 The Bar Examiner 111 (1949) ; Herbert W. Clark, A Standard Bar
Examination, 19 The Bar Examiner 42 (1950); Herbert W. Clark, Bar Examinations: Should They Be Nationally Administered? (a

the Legal Profession)

report for the Survey of

36 American Bar Association Journal 986 (1950);

L.

Dale Coffman, A Uniform National Bar Examination, 23 Rocky Mountain Law

Review 93 (1950), reprinted 36 American Bar Association Journal 623 (1950),
reprinted 19 The Bar Examiner 221 (1950) ; A Manual for Bar Examiners, 1951
Revision, The National Conference of Bar Examiners, 102, 103.
6James E. Brenner, Improving Bar Examinations: Some Suggestions, 36
American Bar Association Journal 279 (1950); Herbert W. Clark, Bar Examinations: Should They be Nationally Administered? 36 American Bar Association Journal 986 (1950) ; George Neff Stevens, Scope and Subject Content of

Bar Examinations, (a report for the Survey of the Legal Profession)
Bar Examiner 99 (1950).

9 The
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It is an important part of the plan that each state board
of bar examiners could request that questions of local law be given
as a supplemental examination to the standard examination given
.all applicants. We in Colorado might very properly request that
tests covering Water Rights, Oil and Gas, and Colorado Civil Procedure be given to all Colorado applicants. Further, we could have
this supplemental examination graded by our own board members
if that seemed desirable.
No part of the national service would be compulsory; it would
simply be available for those state boards that might care to make
use of it. Would it be desirable for us in Colorado to use such a
service were it available? In past years we have been committed
to the plan. On page 96 of the April, 1949, issue of "The Bar
Examiner," publication of the National Conference of Bar Examiners, appears the bold, bald statement, "The Colorado Board of
Bar Examiners . . . sometime ago went on record as favoring
a standard bar examination in principle." 7
Action upon the proposal has not progressed far, though a
joint committee of the three organizations named above is at
work, charged with the duty "to explore the subject further, to
devise ways and means for a standard bar examination procedure,
and to place the proposal before the various examining boards
for their study and consideration." 8
The cost has by some been thought to be prohibitive; others
assert that, assuming adoption of the service by a substantial
number of the admitting jurisdictions, at the end of a few years
such a national organization could be self-supporting, without
assessing applicants to the bar more than thirty-five dollars, the
sum Colorado now charges each who is admitted. There are other
obstacles besides the cost, but they would not be insurmountable
if we lawyers were determined. The doctors have done it, so too
have the C. P. A.'s. If those gentlemen have done it, and approved
it-why not the lawyers?
The fact seems to be clear that the burden of preparing the
examinations and of grading well over one hundred papers twice
a year, is greater than our board of volunteers, drawn from the
ranks of our busiest and most successful Colorado lawyers, ought
to be called upon to undertake. Though each Colorado bar examiner has recently been permitted a paid assistant, the task remains
far too heavy.
Criticism of the Colorado bar examination questions is the
assignment of another contributor to this symposium. I shall intrude upon his domain only to suggest that some improvement in
some of those questions could have been effected on every one of
the past examinations. Availability of expert assistance in framing
A Standard Bar Examination, 18 The Bar Examiner 96 (1949).
Supra, note 7.
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the questions and in grading the answers might very well result
in better examination techniques.
Finally there would be satisfactions for us in Colorado, as
for all members of the bar in all the admitting jurisdictions, were
we to have some sense of uniformity in the quality of all bar
examinations and in the grading. Since we would in no way be
abandoning our own control over our own admissions, it would
seem that the plan offers us much of benefit and that we have
nothing to lose.
A

REGIONAL BAR EXAMINATION

If and when the national bar examination becomes an accomplished fact, Colorado should I think use its services even as it
should now, in my opinion, support the policies shaping it. But
it must again be noted that the show first went into rehearsal some
twenty years ago and we haven't yet got it on the road. Sadly
commenting upon this fact, Mr. Eugene Glenn 9 has advanced
another proposal: a regional bar examination.
At a recent conference of the Interstate Bar Counsel 10 held
in Denver on February 28, 1951, Mr. Glenn observed, "the thought
grew out of the despondency of getting a national bar examination underway, that here in the west we might have a regional
bar exam. Our problems are pretty much the same, at least in
basic subjects, and there is no reason why the same examination
couldn't l1e given in all or any part of these western states." 11
He urged that the same arguments that make a national bar
examination desirable apply with quite as great force to a western
regional examination. He expressed his conviction that, if we
pooled our present financial resources and the know-how that has
been developed by the best of our western state boards of bar
examiners "we could do a scientific job . . . a job which calls
for continuous and expert study, evaluation and follow-up which
many boards of examiners without expert assistance simply do
not have time or opportunity to give . . . We must quit trying
to administer examinations on an amateur basis and become professionals . . . The thought we had was if we could get a demand
for an improvement, which in time would result in improvement
of the quality of the bar and enhancement of our public relations,
'Chairman, National Conference of Bar Examiners, and vice-chairman, the
Committee of Bar Examiners of the State of California.
0 A council composed of delegates from ten western states (Arizona not participating) representing the governing bodies of the ten state bar associations;
it was organized in San Francisco in 1949 "for the purpose of creating an instrumentality through which the eleven bars of the west might explore and
exploit the areas of common interest and activity such as legal education,
bar examinations at a regional level, and convention programs." The quotation
is from the transcript of the proceedings of the last meeting, held in Denver
on Feb. 28, 1951.
"Transcript of the Proceedings of the Interstate Bar Council, February
28, 1951.

DICTA

Sept., 1951

a number of the western states would join in giving a regional
examination . . . In a neighborly spirit of cooperation, we can
come up with something." 12
EACH STATE To RETAIN CONTROL

This plan, like that of a national bar examination, includes
clear recognition of the right of each state board of bar examiners
to supplement the proposed uniform regional examination, made
up of questions drawn by experts covering the core subjects of
the law school curriculum, with questions based on local law. And
again, though the papers would be uniformly graded by experts,
each state board would select its own passing grade and thus in
fact control its own admissions.
The next meeting of the western Interstate Bar Council is
to be held in Portland this winter following adjournment of the
mid-year meeting of the American Bar Association House of Delegates. Should not the Denver Bar Association and the Colorado
Bar Association consider the position we wish to take upon the
proposed uniform regional bar examination, and instruct the representative of our Colorado Board of Governors who will be in
attendance?
CONCLUSION

I sincerely hope that the following quatrain, author unknown
to me, is not copyrighted:
In moments controversial
My discernment's truly fine;
I always see both points of view:
The one that's wrong and mine.
Only within the terms of this terse verse have I presented
both points of view on the matters under discussion. It is hoped
that consideration of a national bar examination, of a regional
bar examination, or yearly bar examinations, of an interneship
program, even of the possibility of adopting the diploma privilege,
will be stimulated by this issue of Dicta. I have been assured
that letters to the Editor or to the officers of the Bar Associations,
will not only be welcomed, they will be read!
SOUTHWESTERN BAR ASSOCIATION
At a meeting held at Electra Lake, on August 27th, the members of the Southwestern Bar Association elected Lewis M. Perkins
of Durango president for the forthcoming year. W. Bruce Jacobson was named secretary-treasurer and Katherine H. Johnson will
serve as representative of the Association on the Board of Governors of the Colorado Bar Association.
12

Supra, note 10.
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OPPORTUNITIES FOR LAW GRADUATES
By CLIFFORD W. MILLS
of the Denver Bar, Dean of the University
of Westminister Law School

What are the opportunities of the newly made lawyer and
the student who is just embarking upon the study of law?
Dean Gavit of Indiana University School of Law in his Introduction to the Study of Law dismisses the newly made lawyer
with a commonplace:
On the score of opportunity one can only say that
of course there is continually need for young lawyers.
Lawyers die and quit the practice, the population is increasing, and the law leads to other activities if one becomes interested in them.
As to opportunities other than the practice of law, Dean
Gavit's view is rather discouraging. We quote again from his
Introduction to the Study of Law:
It is not true that legal learning is a distinct asset
if one later decides to abandon the law for a business
career. Business, and in particular big business, certainly has many legal problems but they are not the same
thing. One without legal training can be a very successful businessman. All he need know about law, and it is
easy to learn, is that practically everything he does cannot safely be done without legal advice. He accepts as
routine the regular services of a lawyer or a staff of
lawyers. If he is also a lawyer he still usually turns his
legal problems over to one engaged in the active practice.
The reason why one with legal training is frequently tempted to transfer to business and makes an
outstanding success of it is because he had those aptitudes, abilities and interests which would have made him
a successful businessman without legal training. That
which makes his business success easy is not his legal
learning but it is the educative process he went through
in gaining it, and his experiences as a lawyer which have
taught him much about human nature and business, both
private and public. He is an educated man well beyond
the ordinary.
Despite all its infirmities legal education in this
country involves a broad and rigorous discipline which
finds no complete counterpart in the other professions, or
in other countries. One who survives six or seven years
of college and law school training has mastered, on a
broad basis which goes beyond most if not all other spe-
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cialties, a substantial amount of learning or knowledge.
He has been trained in the processes of thinking and
talking correctly beyond most disciplines. He has, at
least on a comparative basis, a "good" and a disciplined
mind. This is enriched and sharpened by the practice
of law.
His qualities and achievements made it easy for him
to convert himself into a businessman (or anything else,
for that matter) and learn what needs to be learned
about that activity. But had he started in business at
the time he started in law school he almost certainly
would have come out (financially at least) at about the
same place, but by a different route.
At least it is very doubtful that a young man can
properly be told that if his real interest is finally in business legal training for him will be worth while. He can,
of course, be told that the decision to be a lawyer is not
irrevocable. One is free to quit the law whenever he
gets ready. A legal education in a sense will never be a
total loss; he will always have the benefits of his knowledge and his training, and it is true that they make it
easy for him to convert himself to other activities. On
the other hand one who really wants a legal education
as a prelude to a business or other career, or for his own
satisfaction, or as a means of handling his own, or his
famil's

leal

afai.,o

for

the

slimpole~

satisfaction

of

having it, should be encouraged to undertake the job.
Those who are seriously doubtful about the whole matter can only be encouraged to try it and then decide.
"PLACE INFORMATION"

Dean Gordon Johnston and Professor Charles E. Works of
the University of Denver College of Law have collaborated in
publishing a brochure entitled, "Placement Information for Law
Students and Graduates". 1 This pamphlet might well be printed
in its entirety under the subject announced for this paper. We
take the liberty, with Dean Johnston's consent, to quote liberally
therefrom.
The main problem confronting the student as to
his career is the decision as to whether to go into general
practice, to get a job in a law office, to do legal or semilegal work for a corporation or for the government, or
to go into some non-legal business. A very large percentage of students will feel a considerable uncertainty
as to the type of work for which they are best fitted and
which will be most satisfactory to them.
.' Copy of this pamphlet will be sent gratis upon request to the Dean, University of Denver, College of Law, Denver 2, Colorado.
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Most students graduating from law school desire a
legal career. The legal profession has been, is now and
probably always will be 'overcrowded', but there is always room in practice for men of ability. If the student
has a keen interest in legal work, loves it and feels that
he has the ability to succeed in it, he will probably be
wise to choose a legal career-in spite of the fact that it
may be difficult to get a start and that the earnings of
the legal profession are relatively low on the average.
Many graduates who do not have a keen interest
in the law feel that they should go into the law because
they have invested three years in a legal education and
do not wish to waste this investment. This is not a valid
reason for entering the practice, because a legal education is not wasted for the man who goes into business.
It has trained him to think and to solve problems. Most
businessmen recognize that a legal training is a great
asset, even in types of work which do not depend upon
legal knowledge; and, of course, legal knowledge itself
is an asset in a great many business positions-especially executive positions.
* * * * if a man is going into the law, whether
in practice for himself or as an employee of a law firm,
the selection of the place to locate is of major importance. Since a lawyer's success depends largely on his
reputation and contacts in his community, the longer a
lawyer has practiced in one community the more he has
to sacrifice in moving to a new community. For this
reason it is of great importance for a graduate who is
going into the law to select a location which he believes
will probably be satisfactory for the rest of his life. He
must balance the opportunity which may be offered by
a particular locality with the desirability to him and his
family of that community as a place in which to live.
Certainly it is a mistake for a man to settle in any community unless he feels that he and his family will be
happy there. A married man should hesitate to settle in
a small town unless both he and his wife will be happy
in the life of that community.
Generally speaking, a large city (say of the size of
Denver) will provide a number of possible jobs in law
firms. The competition for such jobs will be keen. To
'hang out one's shingle' in a large city is extremely
hazardous unless one has good business contacts in that
city or some other course of income.
The small town usually does not provide openings
for work in a law firm. If a man can get a start in a
small town, he will probably have a much better chance
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of making a good living or a much better than average
living than he will have in a large city. A young attorney has a much better chance to succeed in building up
his own practice in a small town than in a city. Even in
the small town, however, he cannot expect to make a
living from the start and should have a financial reserve.
In many cases it is possible for a man to go into a small
town and make a connection which will give him some
assured income at the start, such as a job as City Attorney, County Attorney, Deputy District Attorney, or a
connection with a business firm which has a substantial
amount of legal work to give him.
If a law graduate decides he would rather go into business
than practice law or would rather be assured of a fixed income
from a semi-legal source, there are numerous activities in which
he might be engaged.
OPPORTUNITIES IN GOVERNMENT

Probably the greatest employer of legal talent is Uncle Sam.
Lawyers and legally trained individuals are employed in every
branch of the Federal Government. Within the experience of
the writer hereof there have been dozens upon dozens of Uncle
Sam's employees who have upped their employment grade by
acquiring a law degree, regardless of the fact that they were never
admitted to practice law. Oil companies employ many legally
trained men in their land and lease departments. Insurance companies are always in the market for adjusters with legal training. In the life insurance field many able law graduates find lucrative employment in the sale of insurance in connection with estate
planning. Nor should the law graduate overlook the possibility
of employment in the trust departments of the banks. Then there
are the companies engaged in compilation of various types of
law books. All of these companies are continually in the market
for law graduates.
One of the respectable employment agencies in the City of
Denver reports that they have had calls for lawyers or law graduates for positions in the following fields:
1. Labor Relations.
Large companies having a special Labor Relations Department request Law Graduates for openings in these
departments.
2. Trust Work.
In Trust Departments with Banks.
3. Loan Work.
In Loan Departments.
4. Investment Work.
Investment Companies request Law Graduates for financial and security positions.
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5. Insurance Companies.
Request Law Graduates for the following types of positions:
Claims Adjusting,
Auto Claims
Fire Claims
Casualty Claims
Underwriters,
Law Graduates to train in Underwriting capable
of being promoted into executive positions.
6. Credit and Loan Companies
Request Law Graduates for Credit or Collection positions.
Also for Assistant Manager positions.
7. Patent Assistant
A few of the larger companies in Denver retain on their
payroll Law Graduates as advisors to their board members concerning any changes on equipment and necessary
patents resulting therefrom.
8. F. B. I.
9. Secret Service.
10. For various Governmental Agencies.
This agency has placed thirty-two different people with law
degrees in the various fields, some of whom were also admitted to
practice law. Of course, the last three items in this list are
ordinarily not filled through employment service except in the
event of what is known as a "deep pinch", when help is required
in a hurry.
From all of this it is perfectly apparent that Dean Gavit
in his work, Introduction to the Study of Law, has failed to
properly evaluate the vast field of opportunity that is open to law
graduates, even though the graduate is not admitted to practice
law and even though he does not desire to practice law.
Unfortunately, none of the law schools in Colorado have
kept a census of the activities of their graduates. Dean Johnston
estimates that of the graduates from Denver University College of
Law in the last five years 20% have opened their own law office;
about 40% have taken law office jobs; 20% in semi-legal jobs
and about 20% in non-legal jobs. Dean King estimates that of
the graduates from the Law School of the University of Colorado
in the last five years 60% are practicing law, and the others are
engaged in other pursuits. He is of the opinion that practically
all of those in other pursuits are making use of their legal training.
The best estimate that can be given by Westminster Law
School is that about 40% are practicing law, mostly on their own,
and the balance are engaged in other pursuits, most of them
making direct use of their legal training.

DICTA

Sept., 1951

CORRELATED STATISTICS NEEDED FOR
ADMISSION STUDIES
By WALTER A. STEELE
of the Denver Bar, Chairman of Membership Committee,
Denver Bar Association

It is difficult to secure statistics of the legal profession. It
is doubly difficult to make statistical comparisons of the legal
profession with other professions, and it is difficult to make assumptions which are equally valid in all professions.
For example the medical profession would seem to admit
practically all those who take the examination. Yet when one
considers the different nature and purpose of the examination
for doctors and for lawyers, we find no comparative basis. On
the other hand the architects have never, since 1947 at least,
passed more than 50% of the applicants taking the examination;
and the percentage of admissions for the last four years run
from 16.6% to 50%. The accountants, who incidentally take an
examination prepared and graded by a national accounting board,
likewise admit a small percentage of the applicants. From the
standpoint of the principles and purposes of the examination,
the ones given to prospective architects and accountants more
closely approximate the one given to the legal profession.
But, again, the wide divergence of educational requirements,
the problems of registered accountants and certified public accountants, and a host of other problems show that it would be unwise
to make comparisons between admission studies for the legal profession and these professions.
Therefore, we must in the light of present knowledge, reject
any comparisons between the admission statistics of the professions. In doing so, however, we do not mean to imply that some
of the procedures of the other professions, notably the national
examination, should be ignored. It might be very much worthwhile to study these systems and their application, if any, to procedures for the admission of lawyers.
Some definitive study should likewise be made on a national
scale of the admissions to the bar as related to population and
lawyer-population figures. No definitive study has yet been made
of this problem to our knowledge; but if there is overcrowding
in one state and a lack of lawyers in another, there might be
some correlation between this factor and the numbers admitted.
Of course, the economic situation in any region should likewise
be considered to determine if it should or should not have any
connection with bar admissions.
For example, with its ratio of lawyers to population showing an ever decreasing curve, that is more lawyers per capita,
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with the income of lawyers based on purchasing power of the
dollar likewise showing a decreasing curve, Colorado, nevertheless, admits more lawyers year by year than the national average.
In 1947 the national average of successful applicants taking the
bar examination was 58%, yet Colorado admitted, 68%; in 1948
the figures were respectively 60% and 85%; in 1949 they were
61% and 73% and in 1950 they were 60% and 62%. In the prior
years the divergencies have been even greater. Whether the 1950
examination shows a trend to approximate national averages,
which incidentally seldom exceeded 60%, or whether it is merely
a coincidence is, of course, too early to tell.
The problem, however, is much more than one of statistics.
As it is pointed out in the 1949 Occupational Outlook Handbook
of the Bureau of Labor Statistics: "The legal profession is already somewhat overcrowded at the lower levels and is likely to
become more so during the next few years." The several studies
that have been made and published of this general observation
insofar as it is true in Colorado emphasize that this state is definitely overpopulated with lawyers, particularly as the attorneys
may be concentrated in the larger cities. Whether Colorado can
absorb 424 applicants who have passed the bar plus 42 lawyers
admitted without examination, all in the past three years is difficult
to say. But present indications are that the state cannot.
NEED FOR LAWYERS Is IMPROPER BASIS

The suggestion has been made in the past that admissions
should bear some relation to need. While the economics of the
suggestion may be justified, it cannot be accepted as a procedure.
In the first place it involves some sort of autocratic power to
determine need, or to formulate and justify ratios. In the second
place, it is apt to place wealth instead of ability as a measuring
stick for admissions. Much better would it be that some acceptable procedures be worked out to eliminate the unfit students of
law early in their studies, thus saving the expense wasted by the
present system. The net result would be an extremely high percentage of applicants admitted to the bar, and a less number of
law students.
In an attempt to determine if there was any validity to the
criticism that law schools in Colorado were undertraining their
pupils, or that the examiners were improperly evaluating applicants, we attempted to correlate the standings of the applicants
with respect to their law college work and their grades on the
bar examination. The results were indecisive. There were individual inconsistencies. Some students receiving high grades in
school did poorly on the examination, and in several cases average
students received high bar examination marks. The median,
however, seem to run somewhat close to the expected performance.
Whether these deviations from the expected norm have any
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significance, it is impossible to say without personal interviews
with the students involved to determine if additional mental or
physical factors were involved at the time of taking the examination, as for example, financial worries, home problems and the
like. In any event, the figures obtained suggest that a more comprehensive study be made of the correlation between bar examination and law school grades. This might well be done as part of
any investigation into the field of legal education in Colorado.
The desired end result is that only competently trained men
of high character should be admitted to the bar. Whether we
are training those men is a question with which this committee
does not now concern itself. But it does seem apparent that in
many respects we know too little about the problem of legal education as it relates to admissions, or of admissions as it relates
to legal education, or of either admissions and education as they
relate to both the profession and the public.
STATUTES
Ira L. Quiat, chairman of the Legislative Committee of the
Denver Bar Association and member of the Legislative Committee
of the Colorado Bar Association, is compiling a list of conflicts
existing between different sections of the Colorado Statutes with
a view of directing committee action towards the correction of
these conflicts. It is requested that members of the Bar indicate
to Mr. Quiat or to the Bar Association office any such conflicts
known to them.
ADDENDA
The names of Joseph A. Craven and Theodore Epstein should
be added to the roster of the Ethics and Grievance Committee of
the Denver Bar Association for 1951-52 as printed in the August
1951 issue of Dicta.

IN MEMORIAM
Dicta notes with deep regret the passing last month
of Justice Benjamin C. Hilliard. Judge Hilliard was an
honorary life member of the Colorado Bar Association, a
member of the profession for over 59 years and of the
bench of our Supreme Court for the past 21 years. With
his passing, our profession loses one of its most outstanding personalities, one of its most colorful speakers, and one
of its most able jurists.
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A MESSAGE FROM THE PRESIDENT OF
THE COLORADO BAR ASSOCIATION
Although custom might require a fire-side chat from time to
time, your president has not felt that he needed to be prolific in
his dictation to Dicta for the reason that the Colorado Bar Association has such a talented group of committee chairmen that
these gentlemen keep you advised of their activities in their own
articles much better than the information could be relayed to you
by me.
I have been and am enjoying my term of office and am pleased
with my visits to local bar associations. There are only a few that
I have not seen.
One matter of current interest deserves special mention; that
of the selection of judges. The organized bar ought to assume responsibility for supplying the governor with the names of competent persons for appointment to the bench and we have had that
opportunity recently.
Governor Dan Thornton has promptly called upon this association and the Denver Bar Association for advice in connection
with his recent appointments to the Supreme Court and the District
Courts. We greatly appreciate his consideration and have tried to
respond in the most impartial manner, but firmly indicating our
views as to qualifications and avoiding all political suggestions. Of
course, he had much other advice, but we are pleased that the
appointments were in line with our recommendations as to fitness.
It is my hope that the bar associations will have 'future opportunities similar in nature and, to meet these situations, some
thought must be given to the problem of bar primaries. In Illinois
there has been a situation which has called for careful consideration of and use of the bar primary and we may benefit from the
experience there.
Our convention time approaches-October 25th, 26th and 27th.
Look forward to another beneficial program at the Broadmoor.
Yours truly,
EDWARD G. KNOWLES
August 31, 1951

CURRENT DEVELOPMENTS IN TAXATION
BY ALBERT J. GOULD AND KENNETH L. SMITH
of the Denver Bar

SALE OF LAND WITH GROWING CROPS
The Tax Court held in four cases (Watson, 15 TC No. 104;
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McCoy, 15 TC No. 106; Owen, Docket No. 23638, 12-12-50; Miller,
Docket Nos. 23192, 23193, 3-9-51) that part of the income on the
sale of land is allocable as ordinary income to a growing crop on
the basis that it constitutes property held for sale to customers.
The United States District Courts of Florida (Irrgang v. Fahs,
U.S.D.C. S.D. Fla., dec. 12-14-50) and California (Cole v. Smyth,
96 F. Sup. 745) have held that a growing crop is a capital gain
item in that taxpayers are in the business of selling a mature
product and therefore an immature crop sold with the land does
not constitute property held for sale to customers.
This problem is presently pending on appeal to the 5th, 9th
and 10th Circuits of the United States Court of Appeals, which
should be followed with interest.
GAIN REALIZED BY LESSEE UPON SURRENDERING AN UNEXPIRED
LEASE To THE LESSOR

In Isadore Golonsky, et al, 16 TC 177, lessee occupied certain
premises under a year-to-year lease, which had three months to
run. A new owner lessor gave notice of termination at the end
of the current term and the lessee agreed to vacate the premises
and terminate the lease for $7,500.00. Commissioner contended
that this amount was ordinary income. The Tax Court held that
the income received was in the nature of the proceeds of a sale
and hence taxable as capital gain.
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